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PROTECTED A 


INLAND ENFORCEMENT - | 
PARTNERSHIPS WITH LAW ENFORCEMENT 


The ability to work in various types of operations to collect, use and/or provide information to, or 
by, partners contributes to Inland Enforcement’s successes. Frequently, there is a need for | 
integrated operations that bring together knowledge, resources and legislative authority of 
multiple agencies. Amongst the main benefits of working with our counterparts is building | 
professional relationships, trust and a clear understanding of the mandates and authorities each 
partner brings to an operation and/or project. 


Our capacity to offer support through a collaborative operation may differ from partner to 
partner, depending on the authorities, mandates and information sharing agreements given the 
particular situation. The following questions and scenarios attempt to illustrate Inland 
Enforcement's authorities and interactions within such operations or projects. 


Overarching questions for consideration 


1. Whatis the CBSA's authority to assist law enforcement partners for the purposes of 
conducting regulatory investigations and enforcement under IRPA? 


The authority to participate and cooperate with partners is derived from the 
CBSA's mandate which is described in section 5 of the Canada Border Services 
Agency Act. 


5. (1) The Agency is responsible for providing integrated border services 
that support national security and public safety priorities and facilitate the 
free flow of persons and goods, including animals and plants, that meet all 
requirements under the program legislation, by: (a) supporting the 
administration or enforcement, or both, as the case may be, of the program 
legislation; 


The CBSA has the lawful authorized authority under IRPA to conduct | 
immigration enforcement activities, including the powers of arrest, detention and 
removal. 
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2. Whatis the CBSA's authority to collect information from law enforcement partners 
for the purposes of conducting regulatory investigations and enforcement under 
IRPA? 


The mandate contained in the CBSA Act provides the Agency with a legal 
authority to collect information. The Agency is not authorized to collect 
information if the sole purpose of the collection is not related to our mandate. For 
example, the Agency would not be legally authorized to collect information for 
the sole purpose of investigating criminal code offences or if that information was 
collected unlawfully. Information that is collected pursuant to the CBSA's 
legislated mandate may only be disclosed to law enforcement partners where 
authorized by the applicable legislation, such as the Privacy Act, the Access to 
Information Act, the Library and Archives of Canada Act, Customs Act and the 
Canadian Charter of Rights and Freedoms. | 


3. Can personal information collected pursuant to IRPA be disclosed under 
section 107 of the Customs Act? 


No, only customs information can be disclosed under section 107 of the Customs 
Act. However, there may be provisions for disclosure of IRPA information under 
the Privacy Act. 


4. What are the steps required by Inland Enforcement to participate in joint | 
operations with law enforcement partners? | 


All requests for assistance by law enforcement partners to Inland Enforcement 
must be authorized by a manager to determine if the CBSA should undertake the 
joint initiative. Where a partnership will be an ongoing or regularly occurring 
operation, a formal acknowledgement of the Agency's commitment to this 
participation through a Joint Forces Operations Agreement is required to clearly 
set out the essential elements of the participation. For shorter term operations, the 
following are questions that should also be considered by the CBSA in the 
development of the partnerships. 


- Does the proposed initiative support the CBSA's mandate and mission? 

- Dothe CBSA’s authorities support the initiative? 

- Does the provincial or federal authorities and mandates allow for the CBSA 
involvement in the initiative? 
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- Will the initiative enhance ongoing cooperation efforts between the CBSA 
and provinces, or other federal government partners? 

- Willa senior official of the CBSA be accountable for the joint operation? 

- Is the initiative appropriate now or should it be considered for a later date? 

- Are the risks associated with the initiative acceptable and manageable? 

- Are there costs associated with the activities related to the initiative; 
specifically, resource impacts? 


For assistance with respect to any collaborative operation between Inland 

Enforcement and law enforcement partners, regional offices are encouraged to 
contact the Director of Inland Enforcement Operations and Case Management | 
who may seek advice from Legal Services or other specific areas of the CBSA | 
(Joint Forces Operations Coordinator, Information Sharing and Collaborative | 
Agreements Section). | 


For special requests for assistance from law enforcement partners to assist with 
covert operations, such as deferring enforcement action, bringing witnesses to 
Canada to testify in court proceedings, authorization of an extension of status, or 
the issuance of a temporary resident permit, regional offices must refer such 
requests to the attention of the Director, Intelligence Operations and Analysis 
Division. The above information supersedes that contained in Enforcement 
Manual 7, Section 5.10 and will be updated accordingly. 


5. Dol need a written agreement with the law enforcement partner to support or 
provide short-term assistance to an operation? 


There are several written agreements and arrangements in force with other law 
enforcement partners in which the sharing of immigration information and the 
parameters of the relationship is referenced. The appropriate agreements or 
arrangements must be consulted in order to determine the information sharing 
requirements. For information on existing agreements, refer to the Written 


Collaborative Agreement Inventory. 


In the absence of a specific written agreement with another law enforcement 
partner, the lawful authority to disclose personal information can be found in 
Section 8 of the Privacy Act. This applies to non-customs information. Although 
not a requirement for shorter term collaborative operations, it may be appropriate 
to establish a written agreement to benefit the operation in order to mitigate risks 
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and ensure that roles, responsibilities and information sharing requirements are 
clearly defined. For more information on the development of written agreements, 


see the Policy and Guide for the Management and Development of WCAs. 


6. Isthere a difference between partnerships with law enforcement partners mandated 
to enforce criminal versus regulatory offences? 


Yes, all levels of government involved in criminal or regulatory enforcement have 
specific powers and authorities that are usually associated to their respective 
mandates. For instance, some partners meet the definition of “peace officer” as 
per s. 2 of the Criminal Code of Canada (CC) and as such are authorized to arrest 
and detain pursuant to sections 55(1) and 55(2) IRPA, while others may meet the 
“peace officer" designation, however, do not meet the CC definition of a peace 
officer and are thereby limited in their powers and authorities. Further, with 
respect to criminal enforcement agencies, there is a broader concern that 
regulatory enforcement powers may unintentionally be used for the purpose of 
criminal enforcement. These are a few of the reasons why it is important the roles 
and mandates of all agencies involved are carefully evaluated to determine if the 
CBSA should undertake such joint operations. 


7. Canthe CBSA accept a referral or information from a law enforcement partner for 
the purposes of regulatory enforcement under IRPA? 


Yes, the CBSA may gather information that is lawfully collected and reported by 
a partner for the purpose of advancing regulatory enforcement under IRPA. 


8. Should we be concerned with how law enforcement partners collected the 
information which forms the basis of the referral? 


Yes, information that was illicitly collected or provided by a partner may also be 
unlawful if used by CBSA. If, during or after collecting information from partners 
there is concern with how the information was gathered by the partner, that 
information must be documented and reported to management. 
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9. Are there any concerns, if law enforcement partners collected information through 
the following ways: 

a. Spontaneous admission by a foreign national that they are without status? 

b. Information derived from law or regulatory enforcement partners’ 
observations of people/items in plain view during the course of their duties 
exercising their own mandates? 

c. Information derived from a search incidental to arrest under 
laws/regulations as part of a partner's mandate? 


The above examples would be acceptable situations where the CBSA may accept 
information when lawfully shared by a partner, in either, criminal or regulatory 
enforcement. Since the information was presumably collected lawfully, it is being 
shared for the purpose of administering the CBSA mandate and you have the legal 
authority to collect that information. 


10. Is there a difference between a JFO where there is a potential of executing a | 
warrant vs investigating a violations of IRPA? | 


The existence of an immigration warrant or likelihood of locating individuals 
subject to IPRA enforcement, in and of itself, does not alter the ability to accept 
referrals or work jointly with enforcement partners. The decision to participate or 
provide assistance will be based on the mandate and legal authorities of the 
partner agencies and the CBSA. 


Scenarios and Considerations for CBSA Capacity to Assist 


l. A provincial law enforcement agency encountered a subject who states that he is in 
violation of IRPA and wanted by the CBSA. Are we authorized to collect this 
information? 


Since the information collected is for the purpose of administering the CBSA 
mandate, the Agency has the legal authority to collect that information. As the 
purpose of the investigation would relate to the administration of the IRPA, the 
information collected by the Agency is defined as "Personal Information" as 
described in the Privacy Act and should be handled and managed accordingly. 
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Does anything change if the partner was a regulatory enforcement agency? 


Some regulatory partners may not be abie to share information due to 
confidentiality rules. If a disclosure to the CBSA is unlawful, the CBSA's use of 
that information may also be unlawful. Therefore, disclosures by law enforcement 
partners must be evaluated for completeness and credibility prior to enforcement 
actions by Inland Enforcement. 


. The CBSA is investigating a foreign national who is believed to be inadmissible to 
Canada and suspected of accessing provincial services. Can the CBSA contact the 
provincial service provider for information or verification? 


'This would depend if the disclosure of personal information to the provincial 
service provider is authorized by the provisions listed in section 8 of the Privacy 
Act. For more information, refer to the Policy on the Disclosure of Personal 


Information: Section 8 of the Privacy Act and Operational Guidelines — 
Disclosure of Information for Enforcement and Intelligence. Among other 


considerations prior to sharing information, officers will always need to evaluate 
the subsequent use of the disclosure. For example, in cases of refugee claimants, 
the disclosure of personal information may compromise the safety and security of 
the claimants or put them or their family in danger or at risk of persecution or 
torture, or may even create "sur place" refugees. 


. Provincial Labour Officials are planning to conduct inspections at a number of 
construction sites in and around a particular city. They request the assistance of the 
CBSA to attend in the event suspected undocumented workers are encountered on 
site during the course of their investigation. Are there any concerns with respect to 
the CBSA participating in this project? 


There are some red flags in this scenario as Provincial Labour Officials may not 
have the lawful authority to invite the CBSA to participate in inspections 
particularly when the CBSA would not be providing expertise directly related to 
the regulatory function being performed. Moreover, Labour Officials almost 
always have the authority to enter workplaces for the purposes of enforcing their 
own legislation, however, this does not render the CBSA’s entry lawful. 
Generally, the CBSA must rely on its own independent authority to enter any 
premises, Therefore, the roles, mandates and lawful authorities of all agencies 
involved should be clearly outlined well in advance of such operations. 
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What is the recommended course of action? 


The CBSA may want to provide support by attending a nearby location to shorten 
the response time to any referral. When responding, the CBSA must enter the 
premises under its own lawful authorities. 


. Provincial regulatory authorities are planning a highway traffic stop to verify 
registration for all commercial vehicles passing through a particular stretch of 
highway. Are there any concerns with respect to the CBSA participating in this 
operation? 


The CBSA does not have the legal authority to conduct roadside stops of 
commercial vehicles on any highways within Canada to enforce IRPA nor should 
the Agency obtain that authority indirectly through the powers legislated to 
provincial partners. 


What degree of participation can CBSA offer? 


The CBSA may participate in such operations by attending in close proximity to 
the location to shorten the time and distance when responding to any lawful 
referrals. The exception is where a provincial agency does not have the lawful 
authority to make the referral as some provincial information sharing laws 
requires enforcement information to remain confidential. Although the 
consequences of that action may largely fall with the provincial agency, liabilities 
may also ensue for the CBSA. 


. À law enforcement partner agency is conducting ID checks to ensure compliance 
with age restrictions in licensed establishments, an area where large numbers of 
foreign nationals with non-Canadian IDs have been encountered previously. As they 
are not familiar with non-Canadian IDs, they request that CBSA attend to assist 
with assessing these documents and compliance with IRPA. What is the best 
response to this request and if we did attend, under what circumstances would 
CBSA officers investigate possible IRPA violations? 


The CBSA may want to maintain a passive role in close proximity to the 
establishment until the partner agency initiates a referral. Prior to attending 
referrals, the CBSA should ensure they have the legal authority to enter the 
establishment which may include consent from the owner of the establishments, 


Page 7 of 8 


CBSA - Released under the Access to Information Act 


ASFC - Divulgation en vertu de la loi sur l'Accès à l'informa| 


PROTECTED À 


acknowledge the CBSA's presence and noting that immigration enforcement 
might occur. 


6. An international event is taking place in Canada (such as the Pan Am Games, G20, 
Olympics) resulting in increased security measures by law enforcement agencies to 
support national security and public safety portfolios. Can the CBSA conduct foot 
patrols alongside law enforcement partners, given the influx of foreign national in 
Canada for the event? 


Prior to the CBSA's involvement, the regional office should consult with Inland 
Enforcement Operations and Case Management in the decision-making process to 
determine if the CBSA should undertake the initiative. While there is no legal 
restriction on CBSA officers conducting public “walking along" with their law 
enforcement counterparts, the roles, mandates and lawful authorities of all 
agencies involved should be clearly outlined well in advance of the event. The 
Agency needs to remain aware of the perception that could be portrayed with this 
practices and explore other alternatives where available 


7. A police force intends to conduct multiple raids on residences for suspected criminal 
offences, They notify the CBSA of the addresses and individuals of interest. The 
addresses are known to the CBSA for previous IRPA enforcement and one of the 
individuals is wanted for removal. Can the CBSA disclose this information to the 
police force? 


There are several areas in section 8(2) of the Privacy Act which allows the sharing 
of information, including proactive disclosures to partner agencies. Section 
8(2)(a) could be used to share information with other federal agencies as the 
information could be deemed to have been collected for the purpose of enforcing 
federal laws and therefore would be used for a consistent purpose. Section 8(2)(f) 
may be used where an agreement exists for the sharing of information to police 
forces or investigative bodies for the purpose of administering or enforcing any 
law or carrying out a lawful investigation. For other circumstances in which 
personal information may be disclosed to some partners refer to the Policy on the 


Disclosure of Personal Information: Section 8 ofthe Privacy Act and Operational 
Guidelines — Disclosure of Information for Enforcement and Intelligence, 
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Barisic, Zrinka | | 


From: Kanuit, David | 
Sent: June 1, 2015 12:33 PM | 
To: McEvoy, Pat; James-Thiessen, Brad 
Cc Tisdale, Doug; Carroll, Kathy; Barisic, Zrinka; Chaaraoui, Bassam; CBSA- 

ASFC Investigations-Programs; CBSA-ASFC_OPS ΙΕΟ-ΟΕΙ 
Subject: RE: Employer Compliance Verification Project - legislation 
Hello Pat, 


We have reviewed the scenario and the applicable legislation provided. A review of the INSTRUMENT OF DESIGNATION | 
AND DELEGATIONs document show that the sections in question do not give the authority to Inland Enforcement to | 
compel the employer to provide the information being sought. At this time the CBSA cannot enforce the regulations | 
that you have provided. | have provided the link for the D&D document for your convenience. 


We will work with our Programs counterparts and CIC as necessary to review whether the amendment of the D&D 
Instruments is appropriate given the scenario you outlined in your original message. Thank you for bringing this to our 
attention. Should there be any changes or updates on this situation we will advise you accordingly. 


Regards, 


David Kanuit 

Senior Program Advisor 

Inland Enforcement Operations, Operations Branch 

Canada Border Services Agency, Government of Canada 
Tel: 613-941-4443 / Cel: / TTY: 866-335-3237 


David Kanuit@cbsa-asfc.gc.ca 


Conseiller principal des programmes 

Opérations d'exécution de la loi intérieure, Direction générale d'opérations 
Agence des services frontaliers du Canada, Gouvernement du Canada 

Tel: 613-941-4443 / Cel: / TTY: 866-335-3237 
David.Kanuit@cbsa-asfc.gc.ca 


From: Kanuit, David 

Sent: May 29, 2015 8:40 AM | 
To: McEvoy, Pat; James-Thiessen, Brad | 
Cc: Tisdale, Doug; Carroll, Kathy | 
Subject: RE: Employer Compliance Verification Project - legislation 


Hello Pat, 


Thank you for this analysis. We have started discussing this with CIC and our Programs counterparts. We will touch base 
with you when we have an update. 


Have a good weekend. 


Regards, 
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ASFC - Divulgation en vertu de la loi sur l'Accès à l'informa 


David Kanuit 

Senior Program Advisor 

Inland Enforcement Operations, Operations Branch 

Canada Border Services Agency, Government of Canada 

Tel: 613-941-4443 / Cel: / TTY: 866-335-3237 


David, Kanuit@cbsa-asfc.gc.ca 


Conseiller principal des programmes 

Opérations d'exécution de la loi intérieure, Direction générale d'opérations 
Agence des services frontaliers du Canada, Gouvernement du Canada 

Tel: 613-941-4443 / Cel: / TTY: 866-335-3237 
David.Kanuit@cbsa-asfc.ge.ca 


From: McEvoy, Pat 

Sent: May 28, 2015 4:40 PM ` 

To: Kanuit, David; James-Thiessen, Brad; pat.mcevoy@cbsa.qc.ca 
Cc: Tisdale, Doug; Carroli, Kathy 

Subject: RE: Employer Compliance Verification Project - legislation 


Hey David, 


RE: CBSA Inland Enforcement Requesting Information from Employers (who employ FN's) 


The goal of the CBSA Inland Enforcement (Winnipeg office) is to conduct compliance checks to ensure employers are 
complying with their obligations under the Act and Regulations. The responsibility of the employer under the IRPA 
Regulations is to ensure the FN employees are also complying. Under Part 11, Divisions 1 -5 of the IRPA Regulations it is 
clear that the burden of responsibility on compliance rests with the employer. This includes providing any and all 
information including those FN's employed by them. This compliments our Agency's mandate of program integrity and 
although not specifically mentioned it also may assists in protecting the security of Canadians (criminally inadmissible 
employees). We make these requests with an attempt to cause minimal disruption to the employer. Really, all we are 
asking for from the employer is a list of names and dates of birth of the foreign national they employ. The provisions 
under the regulations require the employer to provide a significantly more information than what we are asking for. 
Some of the requirements of the employer to provide information relates to the Department of Employment and Social 
Development but the majority of the requirements do not speak to a specific Agency or Department but rather just 
refers to an officer under the Act or Regulations. These compliance checks are a proactive approach to ensuring 
program integrity. It's unknown how many investigative files these compliance checks will generate however, any 
resource allocation to such a project can be revaluated to determine their value. 


Incidentally, it's important to note our office has conducted numerous (currently and in the past) investigations on FN's 
who are or have been working for employers who employ FN's pursuant to the regulations we have identified in our 


rationale. A number of these investigations were investigations into serious criminality. 


Pursuant to the IRPA Regulations, please provide an opinion on the validity of CBSA making such requests. 


The foilowing are the applicable and relevant sections under the IRPA Regulations: 


IRPA Regulations 


209.4(1) Conditions imposed on all employers 
(a) must report at any specified time and place to answer questions and provide documents 


2 


lion. 
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(b) must provide any documents that are required under 209.7 (examination of documents) | 
(c) attend any inspection referred to in 209.8 and 209.9, unless the employer was not notified of it, give all reasonable 


assistance to the person conducting that inspection and provide that person with any document or information that | 
the person requires. | 


209.5 The powers set out in sections 209.6 to 209.9 may be exercised in the following circumstances: 

(a) an officer or the Minister of Employment and Social Development has a reason to suspect that the employer is not 
complying or has not complied with any of the conditions set out in section 209.2 or 209.3; 

(b) the employer has not complied with the conditions set out in section 209.2 or 209.3 in the past; or 

(c) the employer is chosen as part of a random verification of compliance with the conditions set out in sections 209.2 
and 209.3. 


e 209.2 (1) An employer who has made an offer of employment to a foreign national referred to in 
subparagraph 200(1)(c)(ii.1) must comply with the following conditions: 


(a) during the period of employment for which the work permit is issued to the foreign | 
national, | 


(i) the employer must be actively engaged in the business in respect of which the offer of 
employment was made, unless the offer was made for employment as a live-in caregiver, | 


(ii) the employer must comply with the federal and provincial laws that regulate | 
employment, and the recruiting of employees, in the province in which the foreign national | 


works, | 


Gii) the employer must provide the foreign national with employment in the same occupation 
as that set out in the foreign national’s offer of employment and with wages and working 
conditions that are substantially the same as — but not less favourable than — those set out 


in that offer, and 


(iv) the employer must make reasonable efforts to provide a workplace that is free of abuse, 
within the meaning of paragraph 72.1(7)(a); and 


(5) during a period of six years beginning on the first day of the period of employment for 
which the work permit is issued to the foreign national, the employer must 


(i) be able to demonstrate that any information they provided under subparagraph 
200(1)(c)(ii.1) or section 209.11 was accurate, and 


(ii) retain any document that relates to compliance with the conditions set out in 
paragraph (a). 


(2) For the purposes of subsection (1), the period of employment for which the work permit is issued 
includes any period during which the foreign national may, under paragraph 186, work in Canada without a 
permit after the expiry of their work permit. 


(3) A failure to comply with any of the conditions set out in paragraph (1)(a) is justified if it results from 
any of the circumstances set out in subsection 203(1.1). 


(4) A failure to comply with either of the conditions set out in paragraph (1)(5) is justified if the employer 
made all reasonable efforts to comply with the condition. 
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209.3 (1) An employer who has made an offer of employment to a foreign national referred to in subparagraph 
200(1)(c)(iii) must comply with the following conditions: 

(a) during the period of employment for which the work permit is issued to the foreign national, 

(i) the employer must be actively engaged in the business in respect of which the offer of employment was made, unless 
the offer was made for employment as a live-in caregiver, 

(ii) the employer must comply with the federal and provincial laws that regulate employment, and the recruiting of 
employees, in the province in which the foreign national works, 

(iii) the employer, in the case of an employer who employs a foreign national as a live-in caregiver, must 

(A) ensure that the foreign national resides in a private household in Canada and provides child care, senior home 
support care or care of a disabled person in that household without supervision, 

(B) provide the foreign national with adequate furnished and private accommodations in the household, and 

(C) have sufficient financial resources to pay the foreign national the wages that were offered to the foreign national, 
(iv) the employer must provide the foreign national with employment in the same occupation as that set out in the 
foreign national's offer of employment and with wages and working conditions that are substantially the same as — but 
not less favourable than — those set out in that offer, and 

(v) the employer must make reasonable efforts to provide a workplace that is free of abuse, within the meaning of 
paragraph 72.1(7)(a); 


209.8 (1) Subject to subsection (5), if any of the circumstances set out in section 209.5 exists, an officer may, for the 
purpose of verifying compliance with the conditions set out in section 209.2, enter and inspect any premises or place in 
which a foreign national referred to in that section performs work. 

Marginal note:Powers on entry 

(2) The officer may, for that purpose, 

(a) ask the employer and any person employed by the employer any relevant questions; 

(b) require from the employer, for examination, any documents found in the premises or place; 

(c) use copying equipment in the premises or place, or require the employer to make copies of documents, and remove 
the copies for examination or, if it is not possible to make copies in the premises or place, remove the documents to 
make copies; 

(d) take photographs and make video or audio recordings; 

(e) examine anything in the premises or place; 

(f) require the employer to use any computer or other electronic device in the premises or place to allow the officer to 
examine any relevant document contained in or available to it; and 

(g) be accompanied or assisted in the premises or place by any person required by the officer. 


200. (1)(c)(ii.1) Subject to subsections (2) and (3) — and, in respect of a foreign national who makes an application for a 
work permit before entering Canada, subject to section 87.3 of the Act — an officer shall issue a work permit to a 
foreign national if, following an examination, it is established that 

(ii.1) intends to perform work described in section 204 or 205 and has an offer of employment to perform that work or 
is described in section 207 and has an offer of employment, and an officer has determined, on the basis of any 
information provided on the officer's request by the employer making the offer and any other relevant information, 
(A) that the offer is genuine under subsection (5), and 

(B) that the employer 

(i) during the six-year period before the day on which the application for the work permit is received by the 
Department, provided each foreign national employed by the employer with employment in the same occupation as 
that set out in the foreign national's offer of employment and with wages and working conditions that were 
substantially the same as — but not less favourable than — those set out in that offer, or 

(11) is able to justify, under subsection 203(1.1), any failure to satisfy the criteria set out in subclause (1), 


200. (1)(c){iii) has been offered employment, and an officer has made a positive determination under paragraphs 
203(1)(a) to (e); 


on 
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Pat McEvoy 


Inland Enforcement Officer, Enforcement and intelligence Operations Division 
Canada Border Services Agency / Government of Canada 
Pat.McEvoy@chsa-asfc.gc.ca / Tel: (204)983-3726/Cell: "TTY: 866-335-3237 


Agent Execution de la Lol, Division des opérations de l'exécution de la loi et au renseignement 
Agence des services frontaliers du Canada / Gouvernement du Canada 
Pat.McEvoy@cbsa-asfc.gc.ca /Tél: (204) 983-3726/Tél cell: /ATS: 866-335-3237 
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Farrow, Robert 
RP _ _ ο eee TPE PE EEE 


From: Barisic, Zrinka | 
Sent: July-03-15 04:20 PM | 
To: Farrow, Robert | 
Subject: FW: Inland Enforcement — New Project Code in NCMS to Track Temporary Foreign | 


Worker Cases / Exécution de la loi dans les bureaux intérieurs - Nouveau code de 
projet dans le SNGC pour faire le suivi des cas de travailleurs étrangers temporaires 


DONE! 


From: Bolton, Stephen 

Sent: July 3, 2015 4:10 PM 

To: Critchlow, Tom; Beauséjour, Annie; Vrbanac, Paul; Badour, Dan; Davidson, Jeff; Skappak, Mike; Gray, Yvette- 
Monique 

Cc: Barisic, Zrinka; Kramer, Susan; Carroll, Kathy; Helsdon, John; Soper, Lesley L; Beauregard, Monik; Farrow, Robert 
Subject: Inland Enforcement — New Project Code in NCMS to Track Temporary Foreign Worker Cases / Exécution de la 
loi dans les bureaux intérieurs — Nouveau code de projet dans le SNGC pour faire le suivi des cas de travailleurs étrangers 
temporaires 


English version *** La version française suit *** 


Inland Enforcement — New Project Code in NCMS to Track Temporary Foreign Worker Cases 


The Temporary Foreign Worker Program (TFWP) enables Canadian employers to hire foreign nationals on a temporary 
basis to fill short-term labour and skill shortages when qualified Canadian citizens or permanent residents are not 
available. Employment and Social Development Canada (ESDC) and Citizenship and Immigration Canada (CIC) are in 
the process of implementing reforms to the TFWP. The overhaul of the TFWP includes a general restructuring as well as 
changes to various work permit application procedures resulting in enhanced compliance and enforcement efforts that 
may have direct impacts for the CBSA's Inland Enforcement Program. This includes additional powers for ESDC and CIC 
described in sections 209 of the Immigration and Refugee Protection Regulations to, conduct warrantless on-site visits; 
compel employers to provide documents for the purposes of verifying their compliance; impose new conditions on 
employers; and ban employers in violation. These expanded authorities do not grant the CBSA any additional inspection 
powers. Please continue to refer to the Instrument of Designation and Delegation document in IL 3 for information on 
delegations of authority. For further information surrounding the changes, please refer to the TFVVP. 


To accurately report operational pressures such amendments will have on the Inland Enforcement Program, we have 
created a new Project Code in the National Case Management System (NCMS). We kindly request all regional inland 
enforcement staff to utilize the new code mentioned below in NCMS when capturing referrals from ESDC or CIC related 
to temporary foreign workers requiring priority 5 type investigations as described in ENF 7, section 5.7. This would include 
investigations such as, temporary foreign workers who have been refused extensions to their status in Canada, or who 
failed to comply with the conditions of their work permit, or have eluded examination or inquiry under the Immigration and 
Refugee Protection Act (IRPA), or provided false or misleading information with respect to a temporary foreign worker 
application in Canada. 


Project Code: Temporary Foreign Worker (TFWP) 
Description: Investigative activities related to the Temporary Foreign Worker Program 


Should you have any concerns or require guidance, please send an e-mail to the Investigations Programs mailbox: 
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Version francaise *** The English version precedes *** 


Exécution de la loi dans les bureaux intérieurs — Nouveau code de projet dans le SNGC pour faire le suivi des 
cas de travailleurs étrangers temporaires 


Le Programme des travailleurs étrangers temporaires (PTET) permet aux employeurs canadiens d'embaucher des 
ressortissants étrangers de facon temporaire pour remédier à une main-d'œuvre à court terme et à une pénurie de main- 
d'œuvre qualifiée lorsque les citoyens ou résidents permanents canadiens ne sont pas disponibles. Emploi et 
Développement social Canada (EDSC) et Citoyenneté et Immigration Canada (CIC) procédent actuellement à la mise en 
œuvre de réformes au PTET. La réorganisation du PTET comprend une restructuration générale ainsi que la modification 
de diverses procédures liées à une demande de permis de travail donnant lieu à des efforts accrus d'observation et | 
d'exécution de la loi qui pourraient avoir des répercussions directes sur le Programme d'exécution de la loi dans les | 
bureaux intérieurs de FASFC. Ceci comprend le pouvoir supplémentaire pour EDSC et CIC, conformément à l'articie 209 
du Réglement sur l'immigration et la protection des réfugiés, et de mener des visites des lieux sans mandat, de 
convaincre les employeurs de fournir des documents afin de vérifier leur conformité, d'imposer de nouvelles conditions 
aux employeurs et d'interdire de participation ceux qui ne respectent pas les réglements. Ces nouveaux pouvoirs ne 
donnent pas à l'ASFC des pouvoirs d'inspections supplémentaires. Pour obtenir de l'information sur la délégation de 
pouvoirs, veuillez continuer à consulter l'instrument de désignation et de délégation (IL 3). Pour obtenir de plus amples 
renseignements concernant les changements, veuillez consulter le PTET. 


Afin de rendre compte avec exactitude les pressions opérationnelles que de tels amendements engendreront sur le 
Programme d'exécution de la loi dans les bureaux intérieurs, nous avons créé un nouveau code de projet dans le | 
Systéme national de gestion des cas (SNGC). Nous demandons à tout le personnel régional de l'exécution de la loi dans | 
les bureaux intérieurs de bien vouloir utiliser le nouveau code ci-dessous dans le SNGC pour la saisie de renvois 
provenant de l'EDSC ou à CIC relativement aux travailleurs étrangers temporaires qui nécessitent des enquétes de 
priorité n? 5, tel qu'il est décrit dans ENF 7, section 5.7. Il s'agirait par exemple d'enquêtes de travailleurs étrangers 
temporaires à qui Fon a refusé une prolongation de leur statut au Canada ou qui ont omis de respecter les conditions de 
leur permis de travail ou qui se sont dérobés à un interrogatoire ou à une enquéte en vertu de la Loi sur l'immigration et la 
protection des réfugiés (LIPR) ou qui ont fourni de l'information fausse ou trompeuse relativement à la demande d'un 
travailleur étranger temporaire au Canada. 


Code de projet : Travailleurs étrangers tempora. 
Description : Activités d'enquéte liées au Programme de travailleurs étrangers temporaires 


Si vous avez des préoccupations ou voulez obtenir des directives, veuillez envoyer un courriel à la boîte aux lettres 
électronique des Programmes des enquêtes ἃ; 


Stephen Bolton 
Director/Directeur | 
Inland Enforcement Program Management Division/Division de la gestion du programme d'exécution de la loi dans les | 
bureaux intérieurs | 
Enforcement & Intelligence Programs Directorate / Direction des programmes d'exécution de la loi et du renseignment 
Programs Branch / Direction générale des programmes 

Canada Border Services Agency / Agence des services frontaliers du Canada 

100 Metcalfe Street 11th floor / 11ieme étage 

Tel /Tél: (613) 954-7251 


Email: stephen.bolton G cbsa-asfc.gc.ca | | 
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PURPOSE AND SCOPE 


1. The purpose of this chapter is to provide a clear description of the role of 
Investigations in order to improve communication and the sharing of 
information with in CBSA, and to enhance the referrals to the Criminal 
Investigations program. 


2. This policy appliés to all CBSA personnel. 


3. Referto Part 11 - Glossary. 


AUTHORITIES 


4, Sections 11 to 13, 124 and 153 to 163 of the Customs Act. 
Sections 91,117-119, 122,124, 126-127, 129 and 13 of the Immigration and 
Refugee Protection Act. 


DEFINITIONS 
i 
BACKGROUND 
5. There is a greater imperative to focus on complex or high-risk investigations 
which pose a threat to the health and safety of Canadians, the economy and 

the environment. 


Complex investigations are defined as cases, under any legislation, that go 
beyond a single incident, often requiring follow-up investigation or use of 
specialized investigative techniques (i.e. search warrants, production orders, 
surveillance, etc.) to gather evidence to support the offence or previous | | 
offence(s). Complex cases may involve a corporate entity/individual with | 
multiple incidents, transactions, or occurrences of fraud and may include a | 
civil penalty in addition to criminal charges. | 


High-risk investigations are defined as cases involving goods or persons | 
presenting at least one, but not limited to, the following aggravating factors: | 
previous enforcement or conviction, concealment and evidence of illicit or | 
clandestine means 
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POLICY STATEMENT 


6. Allreferrals of suspected offences are encouraged. These referrals will be 
reviewed with the objective of prioritizing those cases which represent the 


most efficient use of investigative resources in support of National Priorities. 


majority of non-compliance encountered by the CBSA, particularly at the 
Port of Entry (POE). 


POLICY GUIDELINES 


| 
| 
7. Generally, regulatory enforcement measures are most appropriate for the 
8. Since not every incident of non-compliance will merit a criminal investigation, | 
the following principles should be employed by operational staff in | 
determining whether an incident should be referred for criminal investigative | 
follow-up: | 
e Can regulatory remedies be applied and are they sufficient to address this | 
incident? 
Did this incident or individual put the safety of Canadians at risk? 
Has the individual been the subject of previous regulatory 
remedies/enforcement actions? 
Is there demonstrated intent? 
Were concealment methods used? 
Were fraudulent documents used? 
Is there documentation, verbal statements, officer notes, or any other 
evidence available to support the referral? 


e ο + o 


PROSECUTION PRINCIPLES 


9. Thefollowing principles must be considered by regional criminal l 
investigations staff prior to initiating an investigation: | 


+ Does this offence merit a criminal investigation? | 


is the offence of a complex or high-risk nature? | 
Is there a strong public interest in investigating this case? | 
is there an ongoing disregard for border legislation? | 
Is there any internal intelligence available or leading this | 
investigation? | 
o. ls this incident related to a larger pattern of criminality? | 


000.0 0 


e Does this offence have prosecution potential? | 
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o Is the initial referral and evidence collected (if any) supportive and 
sufficient? 

o Arethere any concerns about violations of the Canadian Charter of 
Rights and Freedoms in the areas of rights against unreasonable 
search and seizure, self-incrimination, or knowing the case against 
the accused will be fully disclosed before the Court? 

o ls another law enforcement agency currently investigating this . 
subject or matter? 


In addition to these prosecution principles, there may be further considerations | 
particular to the legislation under which the offence would be prosecuted, as i 
described below. 


IMMIGRATION CONSIDERATIONS 


10. Complex or high-risk investigations involving at least one aggravating factor | 
Should be considered for prosecution. | 


Considering the strongest deterrence measure, has removal been 
considered as an appropriate remedy? 


Based on humanitarian and compassionate grounds, charges would rarely 
be appropriate in the following scenarios: 


e |sthe head of family smuggling his/her spouse and/or children in order to 
file a refugee claim? | 

e Has a refugee claim been made? (S. 133 Deferral) | 

+ Has the 90-day limit to return refugee claimants (Safe Third Country | 
Agreement with the USA) been considered? For instance, if prosecution | 
causes the CBSA to miss this deadline, Canada is responsible to take the | 
claim. | 

+ Have United Nations High Commission for Refugees interests in | 
monitoring the treatment of individuals been considered? Have individuais | 
been afforded an opportunity to file a refugee claim? | 

ο Pre-Removal Risk Assessment (PRRA): have we considered the potential | 
implications of PRRA on the final outcome of the case? | 

è lš the individual a potential victim of human trafficking? If so, has a referral 
been made to Citizenship and Immigration Canada for a determination for 
a Temporary Resident Permit to be issued 
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IMPORT AND EXPORT CONSIDERATIONS 


11. Complex or high-risk investigations involving at least one aggravating factor 
should be considered for prosecution 


Based upon a violation involving the movement of goods, charges are less 
likely to be pursued if: 


e The civil monetary penalty is a sufficient deterrent, or 

» There is a lack of aggravating factors, or 

e The incident is not linked to an ongoing fraud scheme or crime pattern, 
nationally or in the region. 


National Priorities 


12. The National Priorities for Criminal Investigations are stemming directly from | 
the CBSA Integrated Intelligence and Enforcement Priorities. They are | 
issued to direct program efforts into priority areas of non-compliance. The 
current priorities for the Immigration and Import/Export components of the 
program can be found in Appendix A attached to this Chapter. Although 
only the National Priorities are outlined in this document, the scope of the 
Criminal Investigations' mandate remains unchanged, including but not 

. limited to cases relating to illegal importation of food, plant and animals. 


Referrals for Criminal Investigations should continue for all offences related 
to border legislation. | 
Division of responsibility with the RCMP: | 
13. Incidents of fraud (with the exception of the smuggling of narcotics) should | 
be discussed with Criminal Investigations to determine the appropriate | 
agency to investigate the matter. Agreements have been signed which lay | 
out the areas of responsibility. (Refer to Written Collaborative Arrangements | 
and Agreements on the CBSA Intranet) | 
ROLES AND RESPONSIBILITIES . | 
Investigators | 


14. investigators are responsible for: | 


a) acknowledging receipt of all referrals received; 
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b) investigating the alleged offences; 


c) consulting with the Department of Justice to determine whether a 
prosecution is warranted; | 


d) advising the referring agency of the status of the investigation; and | 


e) referring cases to other divisions and/or OGDs for follow-up action (e.g. | | 
collection of duties and taxes by Compliance Verification). | 


Border Services Officers (BSOs) 
15. BSOs are responsible for: 

_a) referring all seizures that fall within the Investigations mandate to their 
regional Criminal Investigations Division or to the RIO as directed by 
regional policy; and 

b) providing all pertinent details in referrals, whether verbal or written, | 


including the reasons for believing that an offence has occurred and all 
relevant documentation pertaining to a suspected offence. 
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REFERENCES 


Customs Act and Regulations 

Immigration and Refugee Protection Act and Regulations 

Export and Import Permits Act and Regulations 

Criminal Code 

Tobacco Act 

WAPPRIITA 

Excise Act | 

United Nations Act and Regulations 

Department of National Revenue, Division of Investigative and Enforcement 
Responsibilities (Ministerial Directive) | 
Investigations Manual 


25/05/12 


CBSA - Released under the Access to Information Act. 
ASFC - Divulgation en vertu de la loi sur l'Accés à l'information 


Appendix A - | 


National Priorities for Criminal Investigations | 


Import and Export Priorities: 


Effective Date - May 18, 2012 
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Title: Sharing information on criminal investigations into IRPA offences with Immigration, 
Refugees and Citizenship Canada 


Date of Issue: 
2016-12-19 


Mode(s): 
All 


Target Audience: 
Criminal Investigators 


Area of Interest: | 
National | i | | 


Purpose: 


The purpose of this Bulletin is to provide Investigators with direction on the process for 
providing Immigration, Citizenship and Refugees Canada (IRCC) with specified information on 
individuals, including consultants and their clients, under investigation for Immigration and — 
Refugee Protection Act (IRPA) offences. This Bulletin is not intended to impact ongoing 
communications with IRCC for the purpose of deconfliction. 


Background: 


In 2015-16, the Office of the Auditor General of Canada (OAG) conducted an Audit of Detecting 
and Preventing Fraud in the Citizenship Program. The OAG recommended that IRCC and the 
CBSA improve information sharing to ensure that individuals linked to IRPA fraud 
investigations receive additional review of their eligibility for citizenship. The CBSA agreed to 
implement an information sharing process that protects the integrity of CBSA criminal 
investigations while providing IRCC with the needed information. | 


Process: 


The assistance of CBSA Criminal Investigations is essential in enabling IRCC to prevent persons 
who have submitted fraudulent immigration and citizenship applications from obtaining 
permanent resident status and Canadian citizenship. 


IRCC requires specific identity information on the subjects of CBSA criminal investigations into - 
IRPA offences who may be implicated in fraud affecting permanent resident status or citizenship | 
eligibility, and in particular, the names of clients of immigration consultants who are under | 
investigation. 
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IRCC intends to use the information provided to scrutinize any applications in process by these 
individuals in order to detect fraudulent applications and prevent applicants who have 
misrepresented or concealed material facts from obtaining the status sought. 


IRCC Investigations and Exceptional Cases Division (IECD), Case Management Branch, 
Operations Sector will create a GCMS Information Alert on the subject of the investigation and 
consultants' clients whose information is forwarded, This 
alert will indicate that there are program integrity concerns, direct officers encountering the 
subject(s) to carefully review any applications in process, and to contact IECD if they have 
questions. 


IECD will not disclose the existence of the investigation or any other information prior to the 
completion of the investigation. If IRCC officers contact IECD for more information, they will 
be told only to review the case more carefully. 


To avoid compromising a criminal investigation, the CBSA and IRCC agree that the needed | 
identity information will be provided to IRCC only after search warrants have been executed. At | 
that point, disclosure to IRCC of the suspect's identity and the offence(s) being investigated | 
(including, in consultant investigations, the names of clients) is Less likely to harm the | 
investigation. 


Actions required by Investigators: 


In Category 1 and 2 investigations, post-warrant execution, the Investigator will initiate contact | 
with the Investigations and Exceptional Cases Division (IECD), Case Management Branch, ` | | 
Operations Sector, IRCC via an email to the following generic e-mail address: | 

The email will advise that the CBSA has information on individuals | 
involved or associated to a CBSA criminal investigation into an IRPA offence: | 
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IECD will respond by providing the name of a contact officer to whom encrypted emails can be 
sent. 


The Investigator will then send an encrypted email to the IECD contact officer with the 
following information: 


+ Name of subject of investigation; 

ο Name of clients if subject of investigation is a consultant, when that information is | 
discovered during the evaluation of the seized evidence; : | 

GCMS UCI or, if unavailable, date of birth; | 

Business name of consultant, if applicable; | 

Addresses of the subject of the investigation and the clients, if any; | 

If addresses are unavailable, other contact information, if available; 

Alleged offence(s); and | 

The Investigator's contact information. | 


ἃ. € 6 9 o 8 


This information provided to IRCC must be within the scope of a lawfully executed search 
warrant. 


following statement: 


| 
When providing the above information to IRCC, the Investigator will caveat the sharing withthe — 
This information, obtained by the CBSA through a criminal investigation, is provided to IRCC 

on a confidential basis solely for the purpose of informing IRCC that increased scrutiny may be 

required on applications by the identified individuals, and with the understanding IRCC will 

make any program eligibility decisions independently from any CBSA criminal investigations 

and draw its own conclusions based on information obtained through IRCC regulatory 

authorities. 

With respect to consultants' clients, Investigators are not expected to do extra work to uncover | 
the information in question but shall provide it when it is discovered during regular investigative e 
activity. | 


Investigators shall update IECD when there have been changes in the above noted information. | 


When charges have been laid, the Investigator shall provide IECD with infotmitión on the | | 
offence particulars. . 


The Investigator shall notify the IRCC contact when the case is concluded and the reason why: 
decision not to lay charges; charges withdrawn, acquittal, or conviction. | 
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Contact Information: 
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Any questions regarding this bulletin should be directed to Karine Roy-Tremblay, Manager of . | 
the Criminal Investigations Program Unit, Enforcement and Intelligence Programs Directorate, | 
via email 


Approved by: 


Lynn Lawless, Director 

Intelligence, Targeting and Criminal favestigations Program Management Division 
Enforcement and Intelligence Programs Directorate 

Program Branch 


Effective Date: 2016-12-31 


Updated: N/A 


Date modified: 
2016-12-19 
Reviewed: 


| 
| 
| 
Additional bulletins | 
2017-03-21 
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.02 — 2009: Misrepresentation - IRPA 127(a) 
Versus 127(b) 


March 16, 2009 mE | 


The purpose of this memo is to provide clarification and guidance to Investigators in determining 
the differences between A127(a) and A127(b) of the Immigration and Refuge Protection Act 

(IRPA) and when it would be appropriate to apply either section. It is important to note that for | 
the purposes this section, the term "immigration to Canada" refers to the movement of persons | 
for both a temporary and/or permanent purpose. 


For reference, A127 states: 
127. No person shall knowingly 


(a) directly or indirectly misrepresent or withhold material facts 
relating to a reievant matter that induces or could induce an error 
in the administration of this Act; 

(b) communicate, directly or indirectly, by any means, false or | 
‘misleading information or declarations with intent to induce or 
deter immigration to Canada; or 

(c) refuse to be sworn or to affirm or declare, as the case may be, 
or to answer a question put to the person at an examination or at 
a proceeding held under this Act. 


An analysis of this section and recent case law indicates s.127(a) would apply predominantly to 
situations of misrepresentation or omission in the context of immigration applications, visa 
renewals and other declarations made to CIC and/or CBSA officials. These are situations where 
due to the information provided or withheld, the end result is a detriment to the Government's 
decision making process that could lead to an error in the administration of the IRPA. 


In contrast, s.127(b) would apply most frequently in situations whereby a Foreign National (FN) 
has been induced to apply to come to Canada based on what is clearly false information. An. 
example of this situation could involve an employer providing a fraudulent job offer or false 
terms of employment, etc. In this type of case, there appears to be no requirement that the | 
representations were made to CIC and/or CBSA officials. These are situations where the end | 
result is a detriment to the FN's decision making process. In such cases, it may be necessary to 
demonstrate that the FN would not have made this decision had they been provided accurate | 
information regarding what awaits them in Canada. 


It is important to note that these provisions share the standard of committing the act or omission 
"knowingly", although there is a slightly higher standard under s. 127(b) of acting with intent. 
This is undoubtedly to distinguish statements made generally from statements that are 
manufactured with the ΠΕ intent to induce or deter immigration. 


Should you have any questions or concerns, please do not hesitate to contact Brad Young, 
Programs Section, Criminal Investigations Division, Enforcement Branch. 


January i, 2006 to Juiy 7, 2017 
IRPA - S. 124(c) 


Guilty convictions 


Charges laid | 55 ] 


January 1, 2006 to July 7, 2017 
IRPA - S. 124(a) 


January 1, 2006 to July 7, 2017 
IRPA - S. 117 


Charges laid Εν μπει 
Guilty convictions - | 80 O | 


January 1, 2006 to July 7, 2017 
IRPA - S. 118 
[Cases opened, | — 35 O 


Charges laid ETSI CEN 
Guilty convictions 


January 1, 2006 to July 7, 2017 
IRPA - S. 119 


Charges laid 
Guilty convictions 
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